UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

UNITED STATES OF AMERICA f/b/o )
DOTEN’S CONSTRUCTION, INC., )
)
Plaintiff )
)
V. ) Docket No. 03-134-P-S
)
JMG EXCAVATING & )
CONSTRUCTION CO., INC,, et al., )
)
Defendants )

MEMORANDUM DECISION ON MOTION TO INTERVENE

United Rentds (North America), Inc. (“United”), seeksleaveto intervenein thisaction under Fed.
R. Civ. P. 24(b) to assert aclam againgt two of thefour defendants, IM G Excavating & Congtruction Co.,
Inc. and Greenwich Insurance Company. Motion of United Rentals (North America), Inc. to Intervene,
etc. (“Mation”) (Docket No. 42) at [2]. Only defendant Greenwich opposes the motion. Greenwich
Insurance Company’s Opposition to United Rentas (North America), Inc’s Moation to Intervene
(“Opposition”) (Docket No. 48).

The portion of Rule 24(b) invoked by United provides permissve intervention “[u]pon timely
goplication . . . when an gpplicant’'s clam . . . and the main action have a question of law or fact in
common.” Greenwich assarts that United's dam againg it is time-barred and that United has failed to

demondrate anindependent jurisdictiond basisfor itsclamsagaing Greenwichand IMG. Oppostionat 1.



Because the second ground addressesthis court’ s subj ect-matter jurisdiction over dl of United’ sclams, |
will addressit first.

“It is wdl sdttled that permissve intervention ordinarily must be supported by independent
jurisdictiond grounds.” International Paper Co. v. Inhabitants of Town of Jay, 124 F.R.D. 506, 510
(D. Me. 1989). See also Moosehead Sanitary Dist. v. S G. Phillips Corp., 610 F.2d 49, 52 n.5 (1st
Cir. 1979). Greenwich assertsthat United' s proposed clamsdo not involve afederd question and fail to
meet thejurisdictiond threshold of 28 U.S.C. § 1332 (aclaim vaued at more than $75,000). Oppostionat
6-7. United respondsthat itsclaim againgt Greenwich “isequaly gpplicable againgt [defendant] Fireman's
Fund Insurance Company . . . and should beincluded in the Claim of Intervenor attached to URI’ sMation
to Intervene” Reply of United Rentds (North America), Inc. to Greenwich Insurance Company’s
Opposition to Mation to Intervene (Docket No. 51) at 2-3. United addsthat its clams “areincluded in
IMG’s Amended Cross-Claim and are brought pursuant to the Miller Act, 28 U.S.C. Sec. 3133, et seg.!
assated inthe Motion to Intervene.” 1d. a 3. United thus gpparently contendsthet itsclamsdoinvolvea
federd question.?

Firgt, United’'s proposed clam does not assert any clam againg Fireman's Fund Insurance
Company. Claim of Intervenor, United Rentals (North America), Inc. (attached to Motion). This court
cannot premise subject- matter jurisdiction on alegationsthat * should beincluded” inapleading but are not.

Next, areview of IMG’ samended cross-dam, and soecificdly the count dleging aclam under the

Miller Act, does not demongtrate that United’ sclamsagaing IMG and Greenwich areincluded. Thereis

! United repeatedly refers to the federal statute at issue here as the Miller Act, citing 28 U.S.C. § 3133. Motion at [3];
Reply at 3. No statute so numbered exists. The Miller Actisfound at 40 U.S.C. §§ 3131-33.

% United’s additional assertion, that it “will clarify this issue in a separate, simple Complaint, if necessary” after it is
granted leave to intervene, Reply at 3, adds nothing to its argument. The time to establish this court’ s subject-matter
(continued on next page)



no reference to United n the cross-clam. Amended Answer and Cross-Claims of Defendant MG
Excavating & Congruction Co., Inc. to Plaintiff’s Firss Amended Complaint (Docket No. 24) at 8-9.
Again, thiscourt ordinarily cannot premise subject- matter jurisdiction on alegations that arenot gpparent on
the face of the pleading in question or necessarily implied by the language of the pleading. United appears
to admit that the bond under which it seeksto recover againgt Greenwich isacommon law bond. Reply at
2, 3 (asserting that United is*“freeto proceed against IM G and Greenwich and other partiesin sate court”).
TheMiller Act providesfor acivil action by those who havefurnished labor or materialsfor work covered
in a contract in which a payment bond was furnished under the Act. 40 U.S.C. § 3133(b). United's
proposed claim cannot reasonably be read to dlege that the bond on which it seeks to recover against
Greenwich wasfurnished under the Miller Act. Accordingly, United hasfailed to establish the existence of
federa-quedtion jurisdiction for its clam. In the absence of any contention that any other source of
jurisdiction applies, the motion to intervene in order to assert a clam againgt Greenwich must be denied.
Greenwich aso assertsthat the court lacksj urisdiction over United’ s proposed clam against MG,
which has not objected to the motion to intervene. If this court lacks subject-matter jurisdiction over
United's claims, such jurisdiction may not be conferred by EMG's failure to object to the motion to
intervene. Weaver v. Hollywood Casino-Aurora, Inc., 255 F.3d 379, 381 (7th Cir. 2001). United has
not proffered any bassfor subject matter jurisdiction over itsclamsagaing MG that differsfrom the bases
it offersfor its dams agangt Greenwich.
On the showing made, this court lacks subject-meatter jurisdiction over the dlams asserted in

United' s proposed intervenor claim and its motion to intervene istherefore DENIED.

jurisdiction is now, not after its motion to intervene is granted.
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